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ENVIRONMENTAL APPEALS BOARD

NGEC 22 2016

CLERK, ENVIRONMENT}@@BOARD

UNITED STATES ENVIRONMENTAL PROTECTION|AGH
WASHINGTON, D.C.
INITIALS
)
In re: )
)  RCRA Appeal No. 16-01
General Electric Company )
)
Permit No. MAD002084093 )
)

ORDER CONFIRMING DATE FOR RESPONSE

The General Electric Company petitioned for review of a modification of a corrective

action permit that the U.S. Environmental Protection Agency, Region 1 issued under the

Resource Conservation and Recovery Act (“RCRA™). In re General Electric Co., RCRA Appeal

No. 16-01. The Commonwealth of Massachusetts has filed a notice of appearance under

40 C.F.R. § 124.19(b)(4) in this proceeding. Section 124.19(b)(4) authorizes a “State or Tribal

authority” where a permitted facility or site is proposed to be located to file a response to any

petition challenging the permit before the Environmental Appeals Board. The Commonwealth is

“one of the States of the United States,” 40 C.F.R. § 124.2; see U.S. Const. art. I, § 2; Mass. Ann.

Laws, Const. app. pt. 2, and the challenged permit applies to the cleanup of the Housatonic

River, a portion of which flows through Massachusetts.

Massachusetts has requested that the Board confirm that its response to General Electric’s

petition is due on January 31, 2017, which is the current deadline for Region 1°s response to the

petition. Under section 124.19(b)(4), a State or Tribal authority’s response to a petition is due

“by the deadlines in paragraph (b)(1) or (2) of this section.” 40 C.F.R. § 124.19(b)(4). Those

paragraphs provide that the EPA Regional Administrator has 30 days to response to a petition

challenging a permit other than certain permits under the Clean Air Act. Id. As Massachusetts




has noted, the Board has previously interpreted section 124.19(b)(4) as making the due date for a
State’s response identical to the Regional Administrator’s deadline, irrespective of whether or
not the Regional Administrator observes the prescribed deadline in section 124.19(b)(1) or (2),
or the Board grants the Regional Administrator an extension of that prescribed deadline. See In
re Star Sewer & Water Dist. Wastewater Treatment Plant, NPDES Appeal No. 15-07, at 1 (EAB
May 28, 2015) (Order Granting Motion for the Extension of Time). The Board further held in
Star Sewer that when the Board grants an extension to the response filing date to the Regional
Administrator, States and Tribal authorities need not file a motion requesting a similar extension.
Id. at 2. Rather, the extended date for filing a response automatically applies to States and Tribal
authorities. Accordingly, Massachusetts’ response to the petition filed by General Electric is due
by January 31, 2017, the date the Board established for submission of the Region’s response to
that petition based on the Region’s request for an extension. See In re General Electric Co.,
RCRA Appeal Nos. 16-01 — 16-05, at 2 (EAB December 15, 2016) (Order Granting Motion for
Extension of Time, Denying the Region’s Request to File a Consolidated Response, and
Clarifying that General Electric May File a Response).

So ordered.
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Dated: M‘ By: / !{//L’ a «mﬂd
Kathie A. Stein
Environmental Appeals Judge

! The three-member panel deciding this matter is composed of Environmental Appeals
Judges Aaron P. Avila, Kathie A. Stein, and Mary Beth Ward.
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CERTIFICATE OF SERVICE

[ certify that copies of the forgoing ORDER CONFIRMING DATE FOR RESPONSE

issued December 22, 2016, in the matter of In re General Electric Co., RCRA Appeal No. 16-01
were sent to the following persons in the manner indicated:

By First Class Mail:

For General Electric Company:
Thomas H. Hill
Associate General Counsel
GENERAL ELECTRIC COMPANY
3135 Easton Turnpike
Fairfield, CT 06828

Jeffrey R. Porter

Andrew Nathanson

MINTZ, LEVIN, COHN, FERRIS,
GLOVSKY & Poreo, P.C.

One Financial Center

Boston, MA 02111

James R. Bieke

SIDLEY AUSTIN, LLP
1501 K Street, N.W.
Washington, D.C. 20005

Roderic J. McLaren

Executive Counsel — Environmental
Remediation

GENERAL ELECTRIC COMPANY

159 Plastics Avenue

Pittsfield, MA 01201

.

For Massachusetts Audubon Society:

Kathleen E. Connolly

Louison, Costello, Condon & Pfaff,
LLP

101 Summer Street

Boston, MA 02110

For State of Connecticut:

Lori D. DiBella

Assistant Attorney General
55 Elm Street

P.O. Box 120

Hartford, CT 06141-0120

For Commonwealth of Massachusetts:

Jeffrey Mickelson

Deputy General Counsel
Massachusetts Department of
Environmental Protection
One Winter Street

Boston, MA 02108

Richard Lehan

General Counsel

Massachusetts Department of Fish
and Game

251 Causeway St., Suite 400
Boston, MA 02114



By EPA Pouch Mail:
For EPA Region I:

Curt Spalding (ORA01-4)
Regional Administrator

U.S. EPA, Region 1

Five Post Office Square, Suite 100
Boston, MA 02109-3912

Bryan Olson (OSRR07-5)

Director, Office of Site Remediation and
Restoration

U.S. EPA, Region 1

Five Post Office Square, Suite 100
Boston, MA 02109-3912

Dated:

Timothy Conway (OES04-3)

Senior Enforcement Counsel

U.S. Environmental Protection Agency,
Region 1

Five Post Office Square, Suite 100
Boston, MA 02109-3912
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Annette Duncan
Administrative Specialist



